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Protest a g a i n s t  r e q u i r e m e n t s  f o r  pe r fo rmance  
and payment bonds  i n  d i n i n g  f a c i l i t y  a t t e n d a n t  
s e r v i c e s  s o l i c i t a t i o n  is  w i t h o u t  merit s i n c e  
c o n t r a c t i n g  o f f i c e r  h a s  d i s c r e t i o n  t o  d e t e r m i n e  
w h e t h e r  need  e x i s t s  fo r  bond ing  r e q u i r e m e n t s .  
Record shows t h a t  bonds  were c o n s i d e r e d  
n e c e s s a r y  b e c a u s e  c o n t r a c t o r  w o u l d  have u s e  
of Government-owned p r o p e r t y  and  b e c a u s e  
i n t e r r u p t i o n  i n  s e r v i c e  would be d e t r i m e n t a l  to 
h e a l t h  and  w e l l - b e i n g  of A i r  Force p e r s o n n e l .  
We c o n c l u d e  t h a t  these w e r e  r e a s o n a b l e  bases 
for bonding  r e q u i r e m e n t s .  

2. Protest  t h a t  a g e n c y  s h o u l d  wa ive  r e q u i r e m e n t s  
for p e r f o r m a n c e  and  payment  bonds  w i t h  r e g a r d  
to  protester is n o t  f o r  c o n s i d e r a t i o n  on  
merits, because s u c h  d e t e r m i n a t i o n  mus t  be made 
a f t e r  award a n d ,  therefore,  is a matter o f  
c o n t r a c t  a d m i n i s t r a t i o n .  

Can tu  S e r v i c e s ,  Inc. ( C a n t u ) ,  protests a g a i n s t  t h e  
r e q u i r e m e n t  f o r  p e r f o r m a n c e  and payment  bonds  i n  
s o l i c i t a t i o n  N o .  F41613-82-BOO33, i s s u e d  by t h e  Depar tmen t  
of t h e  A i r  Force. The i n v i t a t i o n  f o r  b i d s ,  a 1 0 0 - p e r c e n t  
smal l  b u s i n e s s  set-aside, was i s s u e d  on  July 2 ,  1 9 8 2 ,  f o r  
mess a t t e n d a n t  s e r v i c e s  a t  Carswell A i r  Force Base, Texas .  
C a n t u  f i l e d  i ts  p ro te s t  prior to b id  open ing .  C a n t u  a r g u e s  
t h a t  t h e  s o l i c i t a t i o n  r e q u i r e m e n t  f o r  p e r f o r m a n c e  and  
payment  bonds  is improper and r e p r e s e n t s  a v i o l a t i o n  of 
s e c t i o n  10-104 o f  t h e  Defense  A c q u i s i t i o n  R e g u l a t i o n  ( D A R )  
(1976 e d . ) ,  which  g o v e r n s  t h e  u s e  of pe r fo rmance  and  payment 
bonds i n  o t h e r  t h a n  c o n s t r u c t i o n  c o n t r a c t s .  Can tu  a l so  
s u g g e s t s  t h a t  i t  would be appropr ia te  for  t h e  c o n t r a c t i n g  
o f f i c e r  to  waive  t h e  bond ing  r e q u i r e m e n t  so as not t o  
pre judice  C a n t u ,  which  has  n o t  been  ab le  to  o b t a i n  s u c h  
bonds  . 

We c o n c l u d e  t h a t  t h e  prot2st  is w i t h o u t  meri t .  
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The p r o t e s t e d  bonding r e q u i r e m e n t  is c o n t a i n e d  i n  
s e c t i o n  "L," p a r a g r a p h  25 ,  o f  t h e  i n v i t a t i o n  f o r  b i d s ,  
which s ta tes :  - 

'Within t e n  ( 1 0 )  d a y s  a f t e r  t h e  
p r e s c r i b e d  forms are p r e s e n t e d  to  t h e  b i d d e r  
to whom award is made for  s i g n a t u r e ,  a w r i t t e n  
c o n t r a c t  i n  t h e  form p r e s c r i b e d  by t h e  
s p e c i f i c a t i o n s  s h a l l  be e x e c u t e d  and two 
bonds,  each w i t h  good and s u f f i c i e n t  s u r e t y  or 
s u r e t i e s  a c c e p t a b l e  t o  t h e  Government, 
f u r n i s h e d ;  namely, a Performance Bond 
(S tanda rd  Form 2 5 )  and Payment Bond ( S t a n d a r d  

-Form 2 5 A ) .  The p e n a l  sum of t h e  bonds w i l l  be 
as follows: ( i )  Performance Bond. The p e n a l  
sum o f  t h e  Performance Bond s h a l l  e q u a l  ( 5 0 % )  
f i f t y  p e r c e n t  o f  t h e  cont rac t  p r i c e .  ( i i )  
Payment Bond. The p e n a l  sum of t h e  Payment 
Bond s h a l l  e q u a l  ( 5 0 % )  o f  t h e  c o n t r a c t  p r i c e .  
Any bonds f u r n i s h e d  w i l l '  be f u r n i s h e d  by t h e  
c o n t r a c t o r  t o  t h e  Government p r i o r  t o  
commencement of cont rac t  performance."  

The c o n t r a c t i n g  o f f i c e r  j u s t i f i e d  t h e  bonds as  b e i n g  i n  
t h e  Government 's  b e s t  i n t e r e s t  because :  

" C o n t r a c t s  of t h i s  n a t u r e  have r e q u i r e d  
v e r y  close s u r v e i l l a n c e ,  p a r t i c u l a r l y  w i t h  
c o n t r a c t o r s  whose g e o g r a p h i c a l  l o c a t i o n s  have 
made o v e r s e e i n g  t h e  c o n t r a c t  d i f f i c u l t .  Due 
to  t h e  m i s s i o n  r e q u i r e m e n t s  of t h i s  base,  i t  
is e s s e n t i a l  t h a t  A l e r t  crews and a l l  
s u p p o r t i n g  o r g a n i z a t i o n s  have u n i n t e r r u p t e d  
s e r v i c e s  a t  a l l  times. A n o t h e r  r e a s o n  a bond 
is c o n s i d e r e d  n e c e s s a r y  is t h a t  i n  t h e  e v e n t  
t h e  c o n t r a c t o r  f a i l s  t o  pe r fo rm,  reprocurement  
can  be accompl ished  e x p e d i t i o u s l y  and s e r v i c e s  
c o u l d  c o n t i n u e  u n i n t e r r u p t e d .  The h e a l t h  and 
wel l -be ing  of p e r s o n n e l  u s i n g  t h e  d i n i n g  
f a c i l i t i e s  would n o t  be j e o p a r d i z e d . "  

I n  i t s  report to  o u r  O f f i c e  on t h i s  p r o t e s t ,  t h e  A i r  
Force f u r t h e r  j u s t i f i e d  t h e  need fo r  per formance  and  payment 
bonds. The A i r  Force r e p o r t s  t h a t  any s u c c e s s f u l  b i d d e r  
w i l l  have e x t e n s i v e  use  o f  Government material, p r o p e r t y ,  
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and funds.  The A i r  Force p o i n t s  o u t  t h a t  " a l l  t h e  food 
p r e p a r e d  is government  p r o p e r t y ,  p r e p a r e d  i n  government 
f a c i l i t i e s ,  on government  equipment"  and t h a t  " v i r t u a l l y  t h e  
e n t i r e  c o n t r a c t  is d e s c r i p t i v e  o f  t h e  s p e c i f i e d  h a n d l i n g  
involved ."  The A i r  Force also p o i n t s  o u t  t h a t  t h e  c o n t r a c t  
c a l l s  f o r  p r o v i d i n g  c a s h i e r  s e r v i c e s  w h i c h  i n v o l v e s  
c o l l e c t i n g  cash and t h a t  t h e  p r e s e n t  c o n t r a c t o r  h a n d l e s  
a p p r o x i m a t e l y  $200/000 of Government f u n d s  a y e a r .  

C o n t r a c t i n g  o f f i c e r s  have t h e  d i s c r e t i o n  t o  d e t e r m i n e  
whether  a need e x i s t s  u n d e r  DAR SS 10-104.2 and 10-104.3 f o r  
per formance  and payment bonds r e q u i r e m e n t s  i n  a p a r t i c u l a r  
procurement. 52 Comp. Gen. 640,  644 ( 1 9 7 3 ) .  Al though 
per formance  and payment bonds may i n  some c i r c u m s t a n c e s  
result  i n  a r e s t r i c t i o n  of c o m p e t i t i o n ,  t h e y  are n e v e r t h e -  
less  a n e c e s s a r y  and p r o p e r  means of s e c u r i n g  to t h e  Govern- 
ment f u l f i l l m e n t  o f  a c o n t r a c t o r ' s  o b l i g a t i o n s  under  h i s  
c o n t r a c t .  
found to  be r e a s o n a b l e  and made i n  good f a i t h ,  w e  w i l l  n o t  
d i s t u r b  t h e  a g e n c y ' s  d e t e r m i n a t i o n .  - See  Tr ip l e  "P" Ser -  
v i c e s ,  I n c . ,  B-204303, December 1, 1981,  81-2 CPD 436, and 
cases c i t ed  t h e r e i n .  

T h u s ,  where  t h e  d e c i s i o n  to  r e q u i r e  kionds is 

O u r  e x a m i n a t i o n  of t h e  i n v i t a t i o n  for b i d s  shows t h a t  a 
c o n s i d e r a b l e  a m o u n t  o f  Government-owned equipment  w i l l  be 
used by t h e  c o n t r a c t o r  selected t o  per form t h e  r equ i r ed  
s e r v i c e s .  Use of Government-owned equipment  is  o n e  of t h e  
j u s t i f i c a t i o n s  s p e c i f i c a l l y  enumerated i n  DAR S 10-104.2 
as  s u p p o r t  f o r  bonding r e q u i r e m e n t s .  Fur thermore ,  t h e  
c o n t r a c t i n g  o f f i c e r ' s  f i n d i n g  t h a t  t h e s e  s e r v i c e s  m u s t  be 
p rov ided  on an  u n i n t e r r u p t e d  basis so t h a t  " [ t l h e  h e a l t h  and 
we l l -be ing  o f  p e r s o n n e l  u s i n g  t h e  d i n i n g  f a c i l i t i e s  would 
n o t  be j e o p a r d i z e d "  is a r e a s o n a b l e  bas i s  for  t h e  bonding 
r equ i r emen t .  See z., s u p r a .  - 

Regarding C a n t u ' s  argument  t h a t  i t  is p r e j u d i c e d  by t h e  
bonding r e q u i r e m e n t ,  t h e r e  is  no e v i d e n c e  t h a t  a d e q u a t e  
c o m p e t i t i o n  was n o t  o b t a i n e d .  Even though such  r e q u i r e m e n t s  
do somewhat res t r ic t  c o m p e t i t i o n ,  a s  s t a t e d  above ,  such  
r e q u i r e m e n t s  are n e c e s s a r y  and p r o p e r  i n  certain c i r c u m -  
stances.  I n  view of t h e  r e a s o n a b l e n e s s  of t h e  d e t e r m i n a t i o n  
h e r e ,  w e  f i n d  n o t h i n g  improper  i n  u s e  of bonding require- 
ments  i n  t h e s e  c i r c u m s t a n c e s .  
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F i n a l l y ,  C a n t u ' s  s u g g e s t i o n  t h a t  the bonding 
r e q u i r e m e n t  shou ld  be  waived i n  i t s  b e h a l f  is n o t  f o r  o u r  
c o n s i d e r a t i o n .  P a r a g r a p h  L25 s t a t e s  t h a t  t h e  bonds w i l l  be 
p r o v i d e d  by t h e  c o n t r a c t o r  to t h e  A i r  Force  a f t e r  award. 
S i n c e  t h e  bonding r e q u i r e m e n t  becomes t h e  cont rac tor ' s  
o b l i g a t i o n  under  t h e  c o n t r a c t ,  t h e  d e t e r m i n a t i o n  whether  to  
waive t h e  r e q u i r e m e n t  is a matter of c o n t r a c t  a d m i n i s t r a t i o n  
and is n o t  for r ev iew under  o u r  b i d  p r o t e s t  f u n c t i o n .  - See 
Hi-Grade C l e a n i n g ,  B-190889, A p r i l  14, 1978,  78-1 CPD 287. 

The protes t  is d e n i e d .  
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